IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EMERGENCY CARE RESEARCH ) CVIL ACTI ON
| NSTI TUTE )
V.

GUI DANT CORPORATI ON, :
et al., ) NO. 06-1898

VEMORANDUM

Bartle, C. J. July 5, 2006

On May 4, 2006, plaintiff Emergency Care Research
Institute ("ECRI") filed this action agai nst defendant Gui dant
Cor poration pursuant to our diversity jurisdiction. Plaintiff
seeks a declaratory judgnment that it is not tortiously
interfering with defendants' contracts or contractual relations
with certain third parties.

On May 11, 2006, three days after service of process
occurred, two Cuidant subsidiaries, Cardiac Pacemakers, Inc.
("CPI") and CGuidant Sales Corporation ("GSC'), instituted suit
against ECRI in the United States District Court for the District

of M nnesota, captioned Cardiac Pacenakers, Inc. and Gui dant

Sales Corporation v. ECRI, Gv. A No. 06-1747 (the "M nnesota

action"). In an amended conplaint filed in this court on May 16,
2006, ECRI added CPI and GSC as defendants. |In their answer,
defendants (collectively "Guidant") assert as counterclains the
sanme claimcontained in their conplaint in the Mnnesota action

as well as a claimfor m sappropriation of trade secrets under



Pennsylvania |aw. Thus, there is no dispute that the M nnesota
action and the instant action involve the same underlying
conflict between the parti es.

Now before the court are: (1) the notion of plaintiff
to "Enjoin the Prosecution of a Duplicative Subsequent Action”
and (2) the notion of defendants to transfer this action to the
District of Mnnesota pursuant to 28 U.S.C. § 1404(a). The
parties have stipulated to a stay of the M nnesota action pendi ng

the resolution of these pending notions.

I .

According to the pleadings, plaintiff ECRI is a
Pennsyl vani a non-profit corporation with its principal place of
business in Plymouth Meeting, Pennsylvania. Plaintiff describes
itself as a health services research agency that provides various
publi cations and prograns for healthcare providers and
prof essionals. Defendants Gui dant Corporation and GSC are both
i ncor porated under Indiana | aw and nmaintain their principal
pl aces of business in Indianapolis, Indiana. CPl is incorporated
under M nnesota |aw and maintains its principal place of business
in St. Paul, Mnnesota. GSCis a wholly owned subsidiary of CPI
which is itself a wholly owned subsidiary of Cuidant Corporation.

CPlI manuf actures cardi ac rhyt hm managenent devi ces
("CRM5"), including pacemakers and defibrillators, that Guidant
sells in Pennsylvania and throughout the United States.

According to Guidant, it negotiates individualized sales
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contracts with each of its hospital and heal thcare custoners,
such that different custoners pay different prices for the sane
goods. As a result of this non-standardized pricing system
apparently all CGuidant sales contracts include a confidentiality
provi sion prohibiting its CRMs custoners from di scl osing the
terms of their respective contracts.

Since 1996, plaintiff has provided a service called
"PriceCuide," which consists of a searchabl e database of the
actual prices paid for a wide range of different nmedical products
t hroughout the country. Approxinmately 430 different hospitals,
heal th systens, nmanufacturers, and governnment agencies, anong
ot hers, subscribe to PriceGuide. Thus, they pay for the right to
search the database and obtain information about what prices are
bei ng charged to ot her purchasers of the sanme and conpeting
itens. There is no dispute that sonme CGui dant custoners, despite
their confidentiality agreenments with Gui dant, have provi ded ECR
wi th specific purchase price information which plaintiff has
included in the PriceCui de database. The availability on
PriceCuide of price information about these CPI-nanufactured CRMs
is at the center of the dispute between the parties.

Plaintiff alleges that in May 2004 defendants first
objected to ECRI's publication of Guidant contract prices in
PriceGuide. Prelimnary negotiations between the parties to
resol ve the disputed publication of Guidant prices did not bare
fruit. At around that same tine, CPl and GSC filed suit in the

United States District Court for the District of Mnnesota
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agai nst an unrel ated party, Aspen Healthcare Metrics ("Aspen").

See Cardi ac Pacenmakers, Inc. & GQuidant Sales Corp. v. Aspen |

Holding Co., Cv. A No. 04-4048. CPlI and GSC al | eged t hat

Aspen, a healthcare consulting firm was collecting non-public
pricing information fromexisting Guidant contracts that it then
used to assist its own clients in negotiating nore favorable
terms with Guidant for future CRMcontracts. CPl and GSC
asserted four causes of action against Aspen: (1) tortious
interference with confidentiality agreenents; (2) tortious
interference with contracts; (3) tortious interference with
prospective contractual relations; and (4) m sappropriation of
trade secrets. ECRI was not a party to the Aspen action.

While the Aspen litigation was still pending, the
di scussi ons between ECRI and Cui dant continued and Guidant's
counsel sent ECRI a cease-and-desist letter in Novenmber 2005.
Shortly thereafter, in February 2006, the District Court hearing
t he Aspen case granted partial summary judgnent in favor of
Gui dant on the issue of whether Aspen tortiously interfered with

GQuidant's confidentiality agreements. See Cardi ac Pacenakers,

Inc. v. Aspen Il Holding Co., 413 F. Supp. 2d 1016 (D. M nn.

2006). The Court determ ned that Aspen had intentionally
procured the breach of Guidant confidentiality agreenents and
that Aspen failed to sustain its burden of asserting any valid

| egal justification for such conduct. 1d. at 1024-26. In March
2006, Aspen and Gui dant apparently reached a settlenment of the

| awsuit, thereby closing the matter. Around that tinme, also in
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March 2006, CGuidant sent ECRI a copy of the Aspen opinion al ong
with a repeated cease-and-desi st demand. |t does not appear the
parti es engaged in any further negotiations at that point prior
to the filing of ECRI's conplaint in this court on May 4, 2006.

As noted above, ECRI seeks a declaration fromthis
court that it has not engaged in tortious interference with
GQuidant's contracts or contractual relations with third parties
by publishing PriceCGuide. Defendants assert counterclains for
(1) tortious interference with the contracts between Gui dant and
its pacemaker custoners and (2) m sappropriation of trade

secrets.

.

W will address first defendants' notion to transfer
pursuant to 28 U.S.C. 8 1404(a). That section provides: "For the
conveni ence of parties and witnesses, in the interest of justice,
a district court may transfer any civil action to any other
district or division where it m ght have been brought." See 28
US C 8 1404(a). Wile we have the discretion to transfer a
case, the party requesting a transfer under this section has the

burden of establishing that transfer is warranted. See Jumara v.

State Farmlns. Co., 55 F.3d 873, 879 (3d Cir. 1995). In Junara,

our Court of Appeals identified a nunber of private and public
interests to be considered in deciding whether to effect a
transfer. These factors include: (1) the plaintiff's choice of

forum (2) the defendant's choice of forum (3) where the clains
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arose; (4) "convenience of the parties as indicated by their

rel ati ve physical and financial conditions”; (5) "the conveni ence
of the witnesses-but only to the extent that the w tnesses may
actually be unavailable for trial in one of the fora"; (6) the

| ocati on of books and records; (7) the enforceability of the
judgment; (8) practical considerations that could expedite or
sinplify trial; (9) the level of court congestion in the two
fora; (10) "the local interest in deciding |ocal controversies at
home"; (11) the public policies of the fora; and (12) in a
diversity case, the famliarity of the two courts with state | aw
See Jumara, 55 F.3d at 879-80.

The gravanen of defendants' argunent is that plaintiff
filed its conplaint preenptively in an effort to avoid being sued
inthe District of Mnnesota. According to defendants, this
al | eged forum shopping effort was the result of the recent Aspen
ruling favorable to Guidant. While not specifically addressing
the Jumara factors, defendants contend that we should transfer
the action (1) as a matter of judicial econony, (2) for the
conveni ence of defendants, and (3) in the interests of justice to
sanction ECRI's all eged forum shoppi ng.

In response, ECRI argues that it has not, in fact,
forum shopped, since it has filed suit in its hone venue, the
Eastern District of Pennsylvania. It further contends that the
"first-filed rule" weighs against transfer and that the bal ance

of conveni ences favors litigating the dispute in this court.



Applying the relevant Jumara factors to the instant

di spute, we find that defendants have failed to show that a
transfer is warranted. |In balancing the first two factors, the
plaintiff's and defendants' preferred choices, "the plaintiff's
choi ce of venue should not be lightly disturbed.” Jumara, 55
F.3d at 879 (internal quotations and citations omtted). When
the plaintiff files suit inits home forum as is the case here,
that choice is entitled to considerable deference. See, e.qg.,

Piper Aircraft Conpany v. Reyno, 454 U.S. 235, 255 (1981).

Def endants claimthat M nnesota is the nore conveni ent forum
because "nearly all QGuidant enpl oyees reside" there and certain
third party witnesses are |located there. They give no specific
reasons, however, why they would be inconvenienced by litigating
this case here, in a District where, we take judicial notice,

Gui dant frequently appears. See, e.qg., Quss v. Guidant Corp.

Cv. A No. 03-4630; Brennan v. Endovascul ar Technol ogies, Inc.,

Cv. A No. 04-1154. Wiile we are m ndful of defendants
contention that their preference should be entitled to greater
wei ght than normal as the so-called "natural plaintiff" to the
action, this fact alone is insufficient in our viewto disturb
ECRI ' s choi ce.

Wei ghing the third Jumara factor, it appears the clains
at issue have a far greater connection to Pennsylvania than to
M nnesota. Plaintiff seeks a declaratory judgnent regarding the
validity of its regular business activity in this District, where

it maintains its offices and PriceGui de dat abase records. None
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of plaintiff's allegedly tortious acts occurred in Mnnesota, and
defendants do not allege that plaintiff interfered with any of
its contracts with M nnesot a-based purchasers of CRMs. Under the
twel fth Jumara factor, we nust consider the famliarity of the
two courts with the relevant state |law. Defendants’
m sappropriation of trade secrets counterclaimis brought under
t he Pennsyl vania Uniform Trade Secret Act. See 12 Pa. Con. Stat.
Ann. 88 5301-5308. This further favors resolution of the claim
inthis District rather than the District of M nnesota.

In anal yzing the fourth Jumara factor, the "conveni ence
of the parties as indicated by their relative physical and

financial conditions,” we note that plaintiff is a non-profit
corporation |located within this District while defendants
conprise a national corporation |ocated in both |Indiana and
M nnesota. As noted above, Guidant and its various subsidiaries
are frequently involved in litigation in this district.

Pursuant to the fifth Jumara factor, there is no
evi dence that witnesses at trial would be unavailable in one
district over another. Under the sixth factor, it appears that
nost of the books and records relevant to the dispute are |ocated
at plaintiff's offices in Plynmouth Meeting, Pennsylvania. It is
at those offices where plaintiff receives the prices sent to it
by Gui dant purchasers across the country as well as where it
mai ntains its PriceCui de database. Finally, we find that none of

the remaining Jumara factors is relevant to the pending notion to

transfer. There is no evidence in the record regarding the
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enforceability of any judgnent, any considerations that may
expedite trial, congestion of the courts, specific |ocal
interests or other public policies that can be said to favor one
District over the other.

On bal ance, we find the Jumara factors wei gh heavily
toward this court's retention of the action and will deny the

nmotion to transfer under 28 U.S.C. § 1404(a).

L.
Resol ution of the notion of plaintiff to enjoin
def endants from proceeding with the M nnesota Action centers on
our Court of Appeal's recognition of the "first-filed rule.”

This rule gives a district court the power' to enjoin the
subsequent prosecution of proceedings involving the sane parties
and the sane issues already before another district court.” EEQCC

v. Univ. of Pa., 850 F.2d 969, 971-72 (3d G r. 1988). The rule

"encourages sound judicial adm nistration and pronotes comty
anong federal courts of equal rank.” [d. at 971.

Def endants counter that ECRI filed its conplaint in
this action preenptively and that under the circunstances
presented here its first-filed status should be accorded no
wei ght. Defendants, just as in their notion to transfer, seek an
order fromthe court transferring this case to Mnnesota for
consolidation with their pending | awsuit.

In EECC, our Court of Appeals explained that "Courts

must be presented with exceptional circunstances before
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exercising their discretion to depart fromthe first-filed rule.”
See 850 F.2d at 879. Such circunstances generally require sone
i nequi tabl e conduct such as bad faith negotiating or blatant
forum shopping. The Court of Appeals affirnmed the district
court's finding of exceptional circunstances where the University
of Pennsylvania preenptively filed suit outside its hone district
in order to avoid a recent decision of the Court of Appeals
adverse to its position. 1d. at 973. In addition, the
University instituted suit in what it thought to be a nore
friendly forumjust three days before the expiration of a grace-
period, at the end of which the University was told it would be
sued in its hone district. 1d. Finding that the University's
conduct evi denced "exceptional circunstances,” the Court
determned the first-filed rule should not apply "when at | east
one of the filing party's notives is to circunvent |ocal |aw and
preenpt an i mm nent subpoena enforcenent action."™ 1d. at 978.

The question before the court centers on whether the
"exceptional circunstances” outlined in EECC are present here.
O critical inportance to the court in EEOC was the fact that the
Uni versity had sued outside its home district in order to avoid
what it admtted was a harnful Third Crcuit precedent. 1In
conplete contrast, here, plaintiff filed its conplaint inits
home district. ECRI's conduct hardly rises to the |evel of forum
shoppi ng.

O her courts in this circuit have found evi dence of bad

faith when the parties are involved in settlenent negotiations,
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one party lays out a deadline by which they will initiate
litigation should settlement not be reached, and just prior to
that deadline, the other party preenptively files a declaratory

judgnment action. See, e.qg., EMC Corp. v. AMAC Chem cal Corp.

379 F. Supp. 2d 733, 744 (E.D. Pa. 2005), Drugstore-Direct, Inc.
v. Cartier Div., 350 F. Supp. 2d 620, 623 (E.D. Pa. 2004); see

al so EECC, 850 F.2d at 977. Here, there is no evidence that
plaintiff and defendants engaged in settlenent negotiations in
the last two nonths leading up to plaintiff's filing of this
conplaint on May 4, 2006. The record does not denonstrate that
defendants ever notified plaintiff that their action against
plaintiff was imm nent. W reject defendants' contention that
plaintiff somehow acted in bad faith by filing its conpl aint
bef ore defendants did so. Plaintiff was under no obligation to
provi de defendants with "advance warning" of its |awsuit, as
defendants contend in their response to the notion, and unlike
EEQC, there was no expiring grace period at the end of which
defendants threatened initiation of their own lawsuit. Quite
sinply, there is nothing "exceptional" at all about the present
ci rcunst ances.

Accordingly, the notion of ECRI to enjoin defendants
from prosecuting the second-filed M nnesota action will be

gr ant ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

EMERGENCY CARE RESEARCH : Cl VIL ACTI ON
| NSTI TUTE :
V.
GUI DANT CORPORATI ON, :
et al., ) NO. 06-1898
ORDER

AND NOW this 5th day of July, 2006, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendants to transfer this action to
the District of Mnnesota pursuant to 28 U. S.C. 8§ 1404(a) is
DENI ED;

(2) the notion of plaintiff to "Enjoin the Prosecution
of a Duplicative Subsequent Action” is GRANTED, and

(3) defendants Cui dant Corporation, CGuidant Sal es
Cor poration, and Cardi ac Pacenakers, Inc., and their officers,
agents, servants, enployees, attorneys and all those in active
concert or participation with them are hereby ENJO NED from

prosecuting the action captioned Cardi ac Pacemakers, Inc. &

GQui dant Sales Corporation v. ECRI, Cv. A No. 06-1747, now

pending in the United States District Court for the District of
M nnesot a.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



